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724 WILSON v. ST. LOUIS RAILROAD CO. 

United States Circuit Court; E. D. Missouri. 
WILSON v. ST. LOUIS, Etc., RAILROAD CO. 

If the interests of the parties are so identified that they must and should be decided 
together, a cause cannot be removed to the United States Court if any one of the 
parties on one side is a citizen of the same state with the opposite party. 

W., a citizen of Missouri, having obtained judgment in Missouri against B., a 
citizen of New York, caused an execution to be levied on certain stock of the 
S. railroad, a Missouri corporation. W. purchased the stocks at the execution sale 
and then filed a bill in the state court against the S. railroad to compel an acknowl- 
edgment of his ownership of the stock. To this bill he made B. a party defendant. 
B. removed the case to the United States Circuit Court. On a motion to remand, 
Held, that there was not a separate controversy between W. and B. which would 
entitle the latter to remove the case. 

Motion to remand. 

The facts are fully stated in the opinion, which was delivered by 
Miller, Circuit Justice. 

The question is presented in this manner: Wilson, who had re- 
covered a judgment against the Memphis, Carthage & Northwest- 
ern Railroad Co., had an execution returned " no property found," 
and then took proceedings under the laws of Missouri concerning 
such cases, to subject the stockholders to personal liability, and in 
those proceedings he obtained an order against the Scligmans, with 
an execution issued against them for some seventy odd thousand 
dollars. Under that execution the sheriff levied upon and sold cer- 
tain stocks standing in their names on the books of the St. Louis, 
etc., Railroad Co., and gave the usual certificate of sale. Mr. Wilson 
finding that certificate unavailing, because the St. Louis, etc., Rail- 
road Co. would not recognise his right in the premises, filed this 
petition in the state court in the nature of a bill in chancery, to 
compel the Railroad Co. to acknowledge his interest in the stock ; to 
have it registered on their books in his name, and to permit him to 
receive dividends, vote, and otherwise exercise the functions of a 
stockholder in that company. He also made the Seligmans parties, 
on the ground that the stock stood in their names on the books of 
the company, and averring that he had acquired their interest. 
In that state of case, the Seligmans, filed their answer (in which 
they stated that they did not own the stock at the time the judg- 
ment was rendered against them, nor at the time of the sale to Wil- 
son, but had parted with it, and that the certificates were then, and 
ever since had been in the hands of persons to whom they sold, 
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whose names they do not give), say it was sold in the ordinary bus- 
iness way, by indorsinent with blank power of attorney, and that 
they do not know where it is; at all events, they assert very roundly 
that they have no interest in the stock itself — no equitable interest 
— although it stood in their names on the books at the time of fil- 
ing the answer of the railroad company. 

Application was made by Seligman, as a citizen of New York, 
on the ground of his citizenship in New York, to transfer the case 
to this court, and it was done by order of the state court. It is now 
moved to remand it on the ground that it was not a removable cause, 
and the question that is presented is rather a question of fact than 
any needed new construction of the law on the subject of removal 
for the courts have decided, and it has been decided frequently, so 
that the doctrine must be pretty well established at this time, that 
if a non-resident party has an interest in a controversy which is 
separate and distinct, and does not necessarily involve the interest 
of the other defendants in the issue, or the other party on the same 
side, he can remove the whole case into the Federal courts. On 
the other hand, if the interests of the parties are so identified and 
so mixed up that they must, and should be decided together, and 
depend under the final decree, and must depend upon and involve 
the rights of both parties, then it cannot be removed, where one of 
the parties is a citizen of the same state with the plaintiff or 
defendant. 

I think such is the case here. The main relief sought, which 
would satisfy Wilson, is that he be placed on the books of the St. 
Louis, etc., Railroad Co., as the owner of that stock. To do that, 
that company has something to do. They resist him. The powers 
of this court are called into operation to compel them to do that 
thing. Whether they should do it or not, depends upon the fact 
whether Wilson is a rightful owner of that stock, and that depends 
upon whether the sale of the stock was properly made, and whether 
he (Wilson) acquired the right to the stock which stood in the name 
of the Seligmans on the books of the railroad company, as the 
owners of the stock ought to be bound by any decree which makes 
the transfer out of their name into Wilson's name. 

If they are not bound by it, the act is of very little value to 
Wilson. If they can go on and show they owned the stock, or that 
some vendee of theirs owned the stock, why Wilson gets no good of 
that. He has the right, therefore, that the question in whose name 
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the stock stands on the books of the company shall be before the 
court, that the decree shall bind him at the same time that it binds 
the railroad company. The act to be done, the interests sought to 
be enforced against both these parties, affects both, and both should 
be bound by it, and therefore it is a case not transferable to the 
Circuit Court of the United States, because the railroad company 
is a citizen of the same state with Wilson, the plaintiff. The case 
will be remanded. 

I wish to suggest, however, as I have done several times of late 
on the circuit, that in these cases of removal, when remanded, if the 
court commits an error, it is speedily remediable in the Supreme 
Court of the United States. Take this particular case in which the 
order to remand is made. The other party can take a writ of error 
to-morrow, have the record filed in the Supreme Court of the United 
States on the first day of the term, go there and make his motion 
to have the case advanced and heard, prepare his brief, submit it to 
the court, and it can be decided within ten days from the second 
Monday in October. The court has found this trouble in these cases, 
that where a case is not remanded, the court goes on and exercises 
jurisdiction, and it comes upon a writ of error afterwards, but in 
cases where it is remanded the Federal courts suspend and do noth- 
ing at all. Our court has felt the necessity of bringing that class 
of cases within the rule of advancement, so that they are advanced 
and heard out of their order always when the party against whom 
the judgment is rendered takes the necessary steps to have it re- 
versed. So, it is with less hesitation that we order the remanding 
of this case, from the fact that by the first day of November, Mr. 
Seligman can have the question decided by the Supreme Court of 
the United States, whether we shall change the order or not. 

Cases of removal of causes under the lccted in a note to Stone v. Sargent, 
Removal Act of March 3d 1875, on decided by the Supreme Judicial Court 
the ground of citizenship, are contin- of Massachusetts, in October 1880 (129 
ually arising in the state or federal Mass. 503), by Richard C. Dale, Esq., 
courts, and the question is of growing which note, together with the case, was 
importance. Prior to the decision of published in 20 American Law Regis- 
the Removal Cases (100 U. S. 457), the ter, N. S. 31. Since then many in- 
decisions interpreting the second section teresting cases, involving the question 
of this act (18 Stat, at Large, part 3, p. in the principal case have arisen, that 
470), were far from being harmonious ; will be considered in this note. 
but, since that decision, this conflict x . Pkeliminaky.— The fundamental 
has ceased. f ac t upon which jurisdiction in these 

The cases on this subject were col- controversies depends, is the requisite 
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citizenship of the parties considered 
relative to each other. The relation of 
the parties is a jurisdictional relation, 
for it is upon this ground that removal 
may be granted. The real controversy 
must be between citizens of different 
states to constitute it a case of federal 
cognisance. With the exception of the 
case of an assignee, which will be here- 
after noticed, if the cause could have 
been originally brought in the United 
States courts, because of the diversity 
of citizenship, it is removable. The 
rules, as declared by the Supreme 
Court, governing the former class of 
cases, are equally applicable to the latter : 
Pacific Railway Co. v. Ketchum, 101 U. 
S. 297. See Levy v. Laclede Bank, 
18 Fed. Rep. 193. 

II. Legal elements. — The essential 
elements, where diversity of citizenship 
is the ground of removal, may be enu- 
merated as follows: 1. The party on 
the one side must have a citizenship 
different from that of the party to the 
suit on the other. It is immaterial 
whether the party upon either side con- 
sists of one or more persons. 2. For 
the purpose of removing the suit, these 
parties may be " placed on different 
sides of the matter in dispute according 
to the facts," so that one side will be 
"citizens of different states from those 
on the other." 3. After this is done, 
those upon either side may remove the 
suit, provided they all unite in the peti- 
tion therefor : Spear on Fed. Juris. 
494; Barney v. Latham, 103 U. S. 
205 ; The Removal Cases, 100 Id. 457. 

CONTROVERSY " BETWEEN CITIZENS 
OF DIFFERENT STATES." 

(a.) Generally. — The diversity of 
citizenship must be real. The fact that 
a corporation has its principal place of 
business in a certain district is no ground 
of removal: Guinn v. Iowa Central 
Railway Co., 14 Fed. Rep. 323. The 
controversy must be wholly between 
citizens of different states: Walsh v. 



Memphis, Carthage, frc, Railroad Co., 
2 McCrary C. Ct. 156. A proper suit 
will be removed at the instance of cither 
party: Gillespie v. Jamieson, 12 Phila. 
(Pa.) 176 ; Mosher v. St. Louis, I., M. 
$■ S. Railway Co., 19 Fed. Rep. 849. 
Where it is doubtful whether the state 
or federal courts have jurisdiction, it 
has been held the doubt should be 
resolved in favor of the state courts : 
Levy v. Leclede Bank, 18 Fed. Rep. 
193. If one or more of the real 
parties in interest on one side. are citi- 
zens of the same state with any of the 
parties on the other, the suit cannot be 
removed. In Fraser v. Jennison, 106 
U. S. 191 ; s. c. Dig., 22 Am. L. Reg. 
151, a will was offered for probate by 
the parties named therein as executors, 
who were citizens of Michigan, and was 
opposed by contestants also citizens of 
Michigan, with the exception of two, 
who prayed for a removal to the Federal 
Circuit Court. A removal was refused, 
because the dispute was not wholly 
"between citizens of different states." 
If there is a doubt as to the existence 
of the jurisdictional fact, the parties 
may be examined upon the question, 
and the court may direct the proper 
pleadings to beiiled to raise the issues 
involved in such questions : Gribble v. 
Pioneer Press Co., 5 McCrary C. Ct. 73. 
If the main and principal controversy 
is wholly between citizens of the same 
state, it cannot be removed : Corbin v. 
Van Bunt, 105 U. S. 576. 

(b.) Corporations. 

1. Generally. — Peculiar questions 
sometimes arise concerning the citizen- 
ship of corporations, which cannot arise 
in case of individuals. For jurisdic- 
tional purposes a corporation is to be 
regarded as a citizen of the state by 
whose laws it was created, even though 
it have no place of business and no 
office or officers in such state, and has a 
place of business and office in another 
state : The Pacific Railway Co. v. Mis- 
souri 4r Pacific Railway Co., 5 McCrary 
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0. Ct. 373. A railroad corporation 
running through several states and 
chartered by each of them, when sued in 
one of those states as a citizen of such 
state, cannot sec up that it is likewise a 
citizen of another state and have a 
removal of the cause : Borne v. Boston 
fr M. Railroad Co., 18 Fed. Rep. 50, 
and cases in opinion. See also Midler 
v. Dows, 94 U. S., 444 ; Railway Co. v. 
Whitton, 13 Wall. 270. In Memphis fr 
Charleston Railroad Co. v. Alabama, 107 
U. S. 581 ; s. c. 22 Am. L. Reg. 
(Dig.) 623, the action was commenced 
in a state court of Alabama. The rail- 
road petitioned for and obtained a 
removal to the federal court, claiming 
to be a citizen of Tennessee, where it 
had been previously incorporated, but 
was subsequently made by statute of 
Alabama an Alabama corporation. 
Upon motion of plaintiff the cause was 
remanded to the state court. On appeal 
it was held not removable as the rail- 
road company was a citizen of Alabama 
only for the purposes of jurisdiction. 
See Chicago and Western Ind. Railroad 
Co. v. Lake Shore §• Michigan Southern 
Railroad, 10 Biss. C. Ct. 122 ; Buell 
v. Cincinnati, Effingham, Sfc, Construc- 
tion Co., Id. 55. In Dairies v. Lalhrop, 
20 Blatchf. C. Ct. 397, citizens of New 
York, by leave of court, brought suit in 
a state court of New York against a 
citizen of New Jersey, who had been 
appointed both by the New York and 
the New Jersey courts receiver of a cor- 
poration having property in each statel 
A removal to the federal courts was 
granted because of the residence of the 
receiver in New Jersey. A corporation 
does not become a citizen of a state for 
the purposes of jurisdiction because it has 
a place of business in that state : Guinn 
v. Ohio Cent. Railroad, 14 Fed. Rep. 323. 

2. Under lease. 

A railroad corporation under lease 
does not acquire the citizenship of 
its lessor for the purposes of juris- 
diction ; and this, though the lease 



is perpetual. Thus, in an action against 
it and its lessor, the suit cannot be re- 
moved to the federal court on this 
ground, unless it can be shown that it is 
not a material party : Crane v. Chicago 
&N. W. Railway Co., 20 Fed. Rep. 402. 
In Baltimore $• Ohio Railroad Co. v. 
Koontz, 104 U. S. 5 ; s. c.(Dig.) 21 Am. 
L. Reg. 143, the railroad corporation 
was chartered in Maryland, and leased 
and operated a road of a Virginia cor- 
poration under the latter's franchise. 
Suit was commenced against it in a Vir- 
ginia state court. Upon application a 
removal was allowed it to the federal 
court because of its citizenship in Mary- 
land. 

3. Created by Act of Congress. 

A railroad company formed under an 
Act of Congress, cannot have a removal 
on that ground : Myers v. Union Pacific 
Railway Co., 3 McCrary C. Ct. 578 ; 
s. c. 16 Fed. Rep. 292. To same 
effect, see Wilder v. Union Bank, 9 
Biss. C. 0. 178, where it was held that 
a national bank could not have a re- 
moval because it derived its existence 
from an Act of Congress. See also, to 
same effect, B. $• 0. Railroad Co. v. P. 
W., #e., Railroad Co., 17 W. Va. 812 ; 
Henen v. B. fr 0. Railroad, Id. 881 ; 
but see contra, Eby v. Northern Pacific 
Railway Co., l3Phila. (Pa.) 161. 

(c.) State and citizen. — The fact 
that one of the parties is a state will not 
make the cause removable. Thus in a suit 
instituted by a state against a citizen of 
another state, there is not such diversity 
of citizenship as will give a removal : 
State of Ala.v.Wolffe, 18Fed.Rcp. 836, 
Cir. Ct. N. D. Ala., per Brtjce, D. J. 

(d.) Colorable transactions — Col- 
lusion. — Colorable transactions or col- 
lusive transfers for the sole purpose of 
giving the Federal Court jurisdiction will 
not give the right of removal. Thus where 
parties convey land to a citizen of an- 
other state without his knowledge and 
without consideration, for the sake of 
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securing jurisdiction in (he Federal 
Court, expecting a reconveyance, though 
no promise was made to that effect, the 
eause can not be removed ; Coffin v. 
Haggin, 7 Sawyer C. Ct. 509, nor will 
a collusive transfer constitute such di- 
versity of citizenship as will make the 
cause one of Federal cognisance. In 
such cases it is the duty of the court to 
dismiss the suit on its own motion : Wil- 
liams v. Township of Notlaxea, 104 U. S. 
209. 

(e.) Change op citizens' status. — 
If after removal it appears that the non- 
resident party has parted with his inter- 
est, and the real controversy is between 
citizens of the same state, the cause will be 
remanded to the State Courts: Ryan 
v. Young, 9 Biss. C. Ct. 63. 

(f.) Nominal parties. — Nominal par- 
ties are not to be considered in determin- 
ing the removability of a cause. Nominal 
parties are those not necessary to a deter- 
mination of the real controversy. They 
are parties who are not indispensable, 
though they may be proper ones. 

In Deford v. Mehaffy, 14 Fed. Rep. 
181, certain defendants, citizens of the 
same state with the plaintiffs, were made 
parties to a bill in equity on the allega- 
tion that they were indebted to the prin- 
cipal defendant, and thus became real 
parties to the suit and on motion to re- 
mand it was urged this fact defeated the 
jurisdiction of the Federal Court. But 
it was held that they were not indispen- 
sable parlies to the controversy and the 
motion to remand was overruled. See 
note to this case by editor of Fed. Rep., 
UFed. Rep. 182-3 ; sees. c. 13Id; 481. 
Bacon v. Rives, 106 U. S. 99, fully 
sustains the ruling in this case. There it 
was held that the fact that a defendant oc- 
cupying substantially the same position as 
garnishee, was a citizen of the same state 
as complainant, would not defeat a re- 
moval. To same effect see Cooke v. Selig- 
man, 7 Fed. Rep. 263 ; EUis v. Sisson, 1 1 
Id. 353 ; s. c. U Biss. C. Ct. 187. It is 
Vol. XXXII.— 92 



also immaterial that certain of the defend- 
ants, made such in their representative 
character as trustees, are citizens of the 
same state of which the plaintiffs are also 
citizens. Bates v. New Orleans, Baton 
Rouge, #-c, Railroad Co., 16 Fed. Rep. 
294. And it has been held that where 
directors of a corporation who reside in 
different states, are made parties to a suit 
against the corporation only as agents or 
officers thereof, and are not necessary or 
substantial or real parties, the cause can- 
not be removed on the ground of the di- 
versity of citizenship ; Pond v. Silby, 19 
Blatchf. C. Ct. 189. See also, Gudgee 
v. Western N. C. Ry. Co., 21 Fed. Rep. 
81 ; Mutual Life Ins. Co., Id. 85. 

In Chester v. Wellford, 2 Flippin C. 
Ct. 347, a citizen of Tennessee filed a bill 
in equity against an insurance company 
chartered by Missouri, to cancel certain 
policies of insurance, loan and interest 
notes ; for an account of premiums and 
dividends, and to enjoin a sale of his 
land under a deed of trust, given to se- 
cure the loan. The trustee in the deed 
of trust was also a citizen of Tennessee. 
The cause was held removable as the trus- 
tee was not considered an indispensable 
party. See further on this point Aroma 
v. Auditor, 9 Biss. C. Ct. 289 ; Sheldon 
v. K., N., L. Fkt. Co., Id. 307. So in 
a suit to reform a deed, the defendants 
were the holders of the legal and equita- 
ble title to certain premises, which title 
would be defeated by reforming the deed 
as prayed, and a person claiming as les- 
see under the trustee, all the said defend- 
ants are necessary parties to the bill, 
and if any one of them is a citizen of 
the same state with the plaintiff, the cause 
is not removable. New Jersey : Zinc 8? 
Iron Co. v. Trotter, 17 Reporter 4. See 
also Mansfield v. Swan, 111 U. S. 379 ; 
s. o. 4 S. C. Rep. . 510. In a bill in 
equity attacking the validity of a trus- 
tee's sale under the deed of trust, and 
asking leave to redeem the property, the 
trustee is a necessary and not a for- 
mal party to the suit ; Evans v. Faxon, 
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U Biss. C. Ct. 175. See, also, Mlchell 
v. Tillitoson, Id. 325. And in a will 
giving executors therein a certain sum of 
money to be held in trust for a specified 
purpose, the executors are indispensable 
parties in a suit to set aside the deed : 
Price v. Foreman, 11 Biss. C. Ct. 328. 
For farther authority sec Dillon on Rem. 
of C. (3d cd.) N. 1. to sec. 25, p. 31, 
and note of Robert Dcsty, Esq., to De- 
ford v. Mehaff, 14 Ted. Rep. 182, 183. 

Arrangement of parties. — In de- 
termining whether an equitable suit is 
properly removable on this ground the in- 
terests of the parties thereto are to be 
considered, irrespective of their nominal 
attitude as plaintiffs or defendants, and 
such classification should determine the 
fact of removability. Sayer v. LaSalle 
Sf Peru Gas Light §• Coke Co., 14 Fed. 
Rep. 69. In this case Judge Drum- 
mond remarked : " Under a recent decis- 
ion of the Supreme Court ( The Removal 
Cases, 100 U. S. 457), it is made the 
duty of the court in order to determine 
whether or not, under the act of 1 875, the 
cause can be removed, to inquire into the 
interests which the various parties have in 
the controversy, and to classify them on 
the one side or the other, not merely as 
they happen to be plaintiffs or defendants, 
but in accordance with their interest; 
and if when thus classified and arranged 
it shall appear there is a controversy be- 
tween citizens of different states, then the 
cause is properly removable." 

REMOVAL OF ENTIRE SUIT. — The 

Act of March 3d 1875, contemplates 
a removal of the entire suit : Dillon on 
Rem. of Causes (3d ed.) p. 31, sec. 
25, and notes ; Barney v. Latham, 103 
U. S. 205 ; Blake v. McKim, Id. 336. 
Thus a suit cannot be removed to the 
United States Court, as to one defendant, 
and left pending in the State Court as to 
another. Chambers v. Holland, 3 Mc- 
CraryC. Ct. 538 ; see Mut. Li/elns.Co., 
v. Allen, 134 Mass. 389 ; Hyde v. Ruble, 
104 U. S. 407 ; Spear on Federal Juris. 



500 ; Kerting v. Cotzhausen, 16 Fed. 
Rep. 705. 

III. Separable controversy. — If 
a non-resident party has an interest in a 
controversy which is separate and dis- 
tinct, and does not necessarily involve 
the interests of the other parties on the 
same side with him, he may remove the 
entire suit. The essence of the right is 
the distinctness and separableness of 
the controversies involved in the suit. 
Thus to entitle one of two defendants to 
a removal, his interest must not involve 
that of the other defendant in the issue. 
Folsomv. Continental Bank, 14 Fed. Rep. 
497 ; see Burk v. Flood, 6 Sawyer C. 
Ct. 220 ; Hyde v. Ruble, 104 U. S. 407 ; 
Winchester v. Loud, 108 U. S. 130, af- 
firms the rule in Hyde v. Ruble, supra. 

In Chicago v. Hutchinson, 15 Fed. Rep. 
129, the city commenced suit in a State 
Court against known and unknown own- 
ers, for the condemnation of land for the 
openingof a street. The only controversy 
was as to the value of the land. A non- 
resident defendant, one of the unknown 
owners, voluntarily appeared and ob- 
tained a removal of his controversy to the 
Federal Court. In Kerting v. Cotzhausen, 
16 Fed. Rep. 705 : s. c. 11 Biss. C. Ct. 
582, an action of trespass was brought 
in a state court by a citizen of that state 
against other citizens of the same state 
aud one other person, citizen of a different 
state. The citizen of the latter state was 
granted a removal. To same effect see 
Stevens v. Richardson, 20 Blatchf. C. Ct. 
53 : Tyler v. Hagerty, 2 Flippin C. Ct. 
257. In Steinkuhl v. York, 2 Flip. C. 
Ct. 376, the action was begun in a state 
court,to remove a cloud from title against 
the person in possession, whose title was 
attacked, and the other defendants were 
the trustee and cestui que trust in 
a deed of trust, given by him to secure 
a debt. The plaintiff and person in pos- 
session were citizens of Tennessee, the 
trustee and cestui que trust were citizens 
of other states. The controversy be- 
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tween the plantiff and non-resident de- 
fendants was held inseparable and re- 
moval was refused. See Green Bay P. 
Society v. Goodrich T. Co., 10 Biss. C. 
Ct. 312. 

An issue between a plaintiff and a 
garnishee as to the liability or indebted- 
ness of the latter to the defendant in the 
principal action, is not such a contro- 
versy as can be removed separate and 
apart from the principal action. It is 
simply an auxiliary proceeding depend- 
ent upon the original suit. Nor will 
the fact that the garnishee proceedings 
were instituted under the state 'statute, 
concurrently with the suit against the 
principal defendant, and that the prin- 
cipal suit had been tried and disposed 
of by judgment against such defendant, 
bring the garnishee suit within the con- 
templation of the removal act : Pratt v. 
Albright, 10 Biss. C. Ct. 511. See 
Farmers' L. §• T. Co. v. Railroad Co., 
9 Id. 133. Where the main contro- 
versy is between citizens of the same 
state, there being no controversy wholly 
between citizens of different states which 
can be fully determined as between 
them, the cause is not removable : Mills 
v. Cent. Railroad, 20 Fed. Rep. 449 ; 
distinguishing Arapahoe v. K. P. Rail- 
way Co., 4 Dill. C. C. 277. Bybee v. 
Hawkett, 6 Sawyer C. Ct. 593, holds that 
the suit may be removed whether the 
controversy which gives the right is the 
main or principal one or not. But see, 
Corbin v. Van Brunt, 105 U. S. 576. 
A controversy presented by aD inter- 
vening petition, charging fraud in ob- 
taining a judgment in a state court, and 
also want of jurisdiction, and that the 
intervenors were entitled to notice but 
had none, and attacking the interlocutory 
orders but not the final judgment, is 
removable : In re Iowa $• Minn. Const. 
Co., 3 McCrary C. Ct. 310. See Shim- 
valdv. Lewis, 108 U. S. 158. And in 
Langdon v. Fogg, 18 Fed. Rep. 5, it 
was held that an action against several 
defendants may be removed by one of 



them, against whom alone there is a 
separate controversy which can be fully 
determined without the presence of the 
other defendants, no matter what addi- 
tional controversies or grounds of action 
the complaint may contain. See Brande 
v. Gilchrist, 18 Fed. Rep. 465 ; Corbin 
v. Boies, Id. 3, where the rule in Barney 
v. Latham, 103 U. S. 205, was fol- 
lowed. See Western U. Tel. Co. v. 
Nat. Tel. Co., 19 Fed. Rep. 561, where 
the rule in Boyd v. Gill, 19 Fed. Rep. 
145, is followed, in which case it is held 
that a controversy and a cause of action 
are not the same thing ; therefore a suit 
against two persons jointly does not, 
merely because it might have been 
brought against either separately, in- 
volve a controversy wholly between the 
plaintiff and one of them, within the 
meaning of the act authorizing a re- 
moval. See Friedler v. Chotard, 19 
Fed. Rep. 227. 

In Sharp v. Whiteside, 19 Fed. Rep. 
150, the question was the right of the 
plaintiff to carry passengers into a cer- 
tain park owned by one of the defend- 
ants, the other defendant being the 
lessee of such park. Judge Key held 
that there was such a separate contro- 
versy between the lessor and plaintiff 
as would give a removal. See further 
on this point, Moore, v. N. River Const. 
Co., 19 Fed. Rep. 803; Pollock r. 
Lotichheim, Id. 465. 

So it has been held in an action of 
tort, where the defendants were mem- 
bers of a commercial firm, one of them 
residing in New York and the other in 
Texas, as did the plaintiff, the suit can- 
not be removed because of the residence 
of one of the defendants hi New York, 
for their partnership interests are joint 
and inseparable : Blum v. Thomas, 16 
Reporter 732 ; s. c. (Dig.) 18 Am. 
Law Rev. (N. S.) 180. See Blake v. 
McKim, 103 U. S. 336 ; Railroad Co. 
v. McAllister, 1 Tex. L. Rev. 257 ; 
Bates v. Day, 11 Fed. Rep. 528. 

So where a citizen of Massachusetts 
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brought a bill in equity against B., a 
citizen of the same state, and P., a citi- 
zen of Texas, which alleged that P. 
owed him a certain sum, and had no 
property subject to attachment, and 
that B. held as trustee under a will cer- 
tain property in trust to pay the income 
to C. for life ; and prayed for the pay- 
ment of complainant's claim, and that the 
trustee be ordered to pay him the in- 
come, during C.'s life, until the debt 
should be fully satisfied ; it was held that 
neither the trustee alone, nor he and B. 
jointly could have a removal : Broadway 
Nat. Bk. v. Adams, 130 Mass. 431. The 
same ruling was made in Danvers Sav- 
ings Bank v. Tliompson, Id. 490, where 
a citizen of Massachusetts filed a bill 
against T., a citizen of New Hampsliire, 
and W., of Massachusetts, to foreclose 
all rights of redemption in certain cer- 
tificates pledged by T. to a corporation 
to secure the payment of his bond, as- 
signed by the corporation to one D., 
who pledged them to the plaintiff as 
collateral security for the payment of 
his note. D.'s right to redeem the cer- 
tificates from the pledge was after- 
wards acquired by W. The application 
for removal was made by T. and re- 
fused. See StacJchouse v. Zunts, 4 Wood 
C. C. 171. 

In an action against two or more 
persons to appropriate property held by 
them, as tenants in common to the use 
of a railroad corporation, there is a 
separable controversy between such 
corporation and each tenant : Northern 
Pac. Tel. Co. v. Lowenberg, 18 Fed. 
Bcp. 339. See Snow v. Texas Trunk 
Bailroad Co., 4 Wood C. C. 394; 
Folsom v. The Continental Bank, 4 Id. 
521. 

It has been held that an incidental 
controversy arising after the institution 
of the original suit, cannot be removed : 
Ellis v. Sisson, 11 Biss. C. C. 187. 
See King v. Cornell, 106 TJ. S. 395. 

IV. Assignee. — An assignee may 



remove a suit to the federal court, al- 
though he could not have originally 
brought it in that court. In Clqflin 
v. Ins. Co., 110 U. S. 81 ; an 
assignee of a chose in action was 
permitted to remove a suit from 
the state court to the federal court, 
which he could not have commenced in 
the latter court. The court holding that 
the clause in section 1 Act of 1875, ex- 
cepting such suits, cannot be read by im- 
plication into section two of the same 
act governing removal of causes. Be- 
fore this decision was made Judge Shiras 
made the same ruling in N. D. of Iowa, 
in Bell v. Noonan, 19 Fed. Kep. 225. 
See also Rosenblatt v. Reliance Lumber 
Co., 18 Fed. Rep. 705. And Terry v. 
Town of M., 18 Fed. Rep. 657, contra, 
which follows Berger v. Douglass Co., 5 
Fed. Rep. 23, and Hardin v. Olsen, 14 
Id. 705, but distinguishes Bushnell v. 
Kennedy, 9 Wall. 392 and City of L.y. 
Butler, 14 Wall. 282. 

V. Time op citizens' status. — 
Prior to the decision in Gibson v. Bruce, 
108 TJ. S. 561, the question whether the 
petition for removal to give the Federal 
Court jurisdiction was sufficient if it 
showed only the existence of the diver 
sity of citizenship at the time of the ap- 
plication, or whether it must also show 
such diversity at the commencement of 
the suit in the state court had been dif- 
ferently answered. See Spear on Fed. 
Jur. 500, where result of the cases 
are given. But Gibson v. Bruce, supra, 
expressly holds that the petition must 
show the diversity both at the time of the 
application and the commencement of the 
controversy. Mr. Chief Justice Waite in 
giving the opinion said : " The construc- 
tion of the act is by no means free from 
doubt, but on full consideration we are 
of opinion that the requirement of the old 
law, that the necessary citizenship should 
exist when the suit was brought, was not 
abolished. We can not believe it was 
intended to allow a party to deprive a 
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state court of the jurisdiction it has Flip. C. C. 471 ; Burdick v. Peterson 

rightfully acquired over him by changing 2 McCrary C. C. 135: Carrich v. 

his citizenship after a suit is begun, and Landerman, 20 Fed. Rep. 209 ; Terry 

that would be the effect of the law if the v. TownofM., 18 Fed. Rep. 657 ; Britik- 

right of removal is made to depend only erhoff v. M. Canal Co., Id. 97 ; Freling- 

on the citizenship existing at the time huysenx. Baldwin, 19 Id. 49. 

a removal is applied for." See also Eugene McQuilun. 

same ruling in Bawle v. Phelps, 2 gt. Louis, Mo. 



Supreme Court of Colorado. 
In re ALBERT GARVEY. 

Under a constitutional provision conferring upon the Supreme Court power to 
issue writs of habeas corpus, a judge of that court has no power to issue such a writ 
during vacation, nor can the legislature confer such power. 

The writ of habeas corpus is the proper remedy where the court below has denied 
the motion of a prisoner to be released, under a statute providing that he shall be 
set at liberty unless tried on or before the second term of the court. 

A. was convicted of murder and sentenced. On appeal this judgment was 
reversed. The court below, without a new trial, sentenced A. for manslanghter. 
The Supreme Court reversed this judgment. In the meantime more than two terms 
of the court below had elapsed after the reversal of the original judgment, and the 
prisoner applied to be discharged under the statute requiring trial on or before the 
second term. Held, that the motion should be granted. 

Petition for habeas corpm. 

The facts are fully set out in the opinion, which was delivered by 
Stone, J. — The petitioner, who is imprisoned to answer to an 
indictment for manslaughter, now pending in the Criminal Court 
of Arapahoe county, prays to be discharged of his imprisonment 
under the provisions of the eighth section of the Habeas Corpus 
Act, Gen. Stat., p. 535, which is in the words following : " If any 
person shall be committed for a criminal or supposed criminal 
matter and not admitted to bail, and shall not be tried on or before 
the second term of the court having jurisdiction of the offence, the 
prisoner shall be set at liberty by the court, unless the delay shall 
happen on the application of the prisoner. If such court, at the 
second term, shall be satisfied that due exertions have been made 
to procure the evidence for or on behalf of the people, and- that 
there are reasonable grounds to believe that such evidence may be 
procured at the third term, they shall have power to continue such 
case till the third term. If any such prisoner shall have been 
admitted to bail for other than a capital offence, the court may 



